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IN THE 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
MILLARD JOHNSON 
vs. 
COMMONWEALTH OF VIRGINIA. 
PETITION FOR WRIT OF ERROR. 
To the Honorable Judges of the Supreme Court of Appeals 
of Virginia: 
Your petitioner, Millard Johnson, respectfully represents 
that he is greatly aggrieved hy a final judgment of the Cir-
cuit Court of Charlotte County; rendered on the 2nd day of 
January, 1928, in a criminal prosecution agaip.st him for a 
misdemeanor. A transcript of the record is herewith sub-
mitted to be read in connection with this petition. 
STATEMENT OF THE CASE. 
· On the 3rd day of December, 192.7, a warrmit was issued 
by a Justice of the Peace of Charlotte County for tlle ·arrest 
of your petitioner,. two other boys, and two girls, upon the 
charge that on the 30th day of November, 1927, at Woodland 
School House, Charlotte County, they-
''did unlawfully commit open gross lewdness and lascivious 
behavior by openly, grossly, lewdly and lasciviously going 
to said Woodland S'chool house in said ~County, and then and 
there ei1gaging in unlawful ·SeXual intercourse and by leaving 
ce_rtain articles used in said intercourse, commonly known 
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as rubbers or cundrums, so exposed as necessarily to become 
public and generally known in the neighborhood, and by 
leaving certain lewd .and lascivious writings on the black-
board of said school house so that the same must necessarily 
be found and becorrie public to the great scandal of the citi-
zens of the said county and to the manifest corruption of 
public morals.'' 
There· was a trial in the Justice's Court, which resulted 
in a conviction of your petitioner, and he duly appealed to the 
Circuit Court. When the case was called in the Circuit Court 
petitioner moved to quash the warrant, and demurred to the 
same, but the Court overruled the motion and demurrer, and 
there was a trial before a jury, which· resulted in a verdic.t 
of -guilty, fixing your petitioner'·s punishment at five months 
in jail, and a fine of $200.00. Petitioner moved to set this 
verdict aside, because contrary to the law and the evidence, 
and without evidence to support it; for misdirection of the 
jury by the court; for the refusal of the court to sustain the 
demurrer of the defendant to the warrant, and the motion of 
the defendant to quash the warrant, because the whole sub-
. ject matter of the warrant is covered by statute, and the evi-
dence was not sufficient to constitute the statutory crime; 
and, further, even if the evidence were sufficient to constitute 
the statutory crime, the punishment was excessive, since the 
statute provides for only a fine and no jail sentence. This 
motion was overruled by the court and judgment was en-
tered upon the verdict of the jury, to which actlon of the 
court counsel for petitioner excepted. 
When the case\ was called for trial petitioner was in bed 
at home with a cold. The certificate of a physician to that 
effect wa.s sent the Judge, but notwithstanding the absence 
of your petitioner, the Judge ordered that. the trial should 
proceed, and your petitioner was tried in his abl::ience, con-
victed and sentenced as aforesaid. 
Upon the trial none of the participants in the alleged of~ 
fense testified. Such evidence as the record contains which 
tends to ,show the commission of the acts charged in the war-
rant consists of the testimony of persons who visited the 
school house the next day, and alleged confessions or admis-
sions of petitioner. These witnesses testified that the next 
morning after the commission of the alleged offense, the 
school room wa·s found in the following condition: the benches 
--- ·~ -- . --~ 
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were disarranged; the arm of one chair broken; five rubbers, 
or condrums, lying on the floor and hanging in the room, one 
on the dipper handle, one on the stove, and three lying on 
the floor, all of which appeared to h~;tve been used pxr.ept one; 
on the blackboard in one place was written with chalk: "We 
go to school to learn to read and write. Take care of your 
cods," and on another in three places, with pencil, in small 
writing, the word "cock" and the names '' .Elsio" and "Mar-
garet''; on the door steps were deposits of human excreta. 
The school was attended by :fifty or sixty pupils, but no 
one was present on the night of the commission of the aileged 
offense but the five persons named in the warrant. Reports 
of the condition in which the school house was fonnd the next 
morning spread over the community very rapidly. 
The court instructed the jury, over the objection of your 
petitioner-
'' That in order for a person to be guilty of open or puhlic 
lewdness and lasciviousness it is not necessary that the act 
itself be committed in public or in the presence of otiler per-
sons. It is suf.ficient if the act is done in such a manner or 
under •SUCh circumstances as necessarily to become pubiic or 
generally known in the neighborhood.'' 
And that-
"if the jury find him (your petitioner) guilty, they may fix 
his punishment at a fine of not more than $500.00, or impris-
onment in jail for not more than 12 months, either or both." 
ASSIGNMENTS O;F ERROR. 
The following errors are assigned: 
1. The trial court erred in giving Instruction 'No. 1 ~tpon 
the request of the Attorney for the Commonwealth. 
2. The trial cou.rt erred in giving Instruction No. 3 ~tpon 
the request of the Attorney for the Commonwealth. 
· 3. The trial cmtrt erred in refusing to set a.s~de the verdict 
of the ju.ry as contmry to the law and the evidence, and with-
out evidence to support it. 
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4. The trial court erred in overrulmg petitioner's demurrer 
to the warrant. · 
ARGUMENT. 
The assignments of error will now be discussed in the or-
der stated. 
1. The co~trt erred in givin,q Instr1f.ction No. 1. 
This instruction told the jury that in order for a person 
to be guilty of open or ·public lewdnes·s and lasciviousness, it 
was Ii0t necessary that the act itself should be committed in 
public or in the presence of other persons; that it was suf-
ficient if the act was done in such a manner, or under ,such 
circumstances as necessarily to become public or generally 
known in the neighborhood. 
Petitioner submits that this is not the law. 'fhe crime of 
open and gross lewdness and lasciviousness is de.1iued in this 
State hy Section 4545 of the Code, and the cases construing 
it, and it was beyond the power of the court to lay down a 
different definition. This section provides: 
"If any persons, not married to each other, lewdly and 
lasciviously associate and cohabit together, or, whether mar- · 
ried or not, be guilty of open and gross lewdness and lasciv-
iousness, they shall be fined not less than fifty nor more than 
five hmidred dollars; and, upon a repetition .of the offense, 
and conviction thereof, they may also he contiued in jail not 
less than six nor more than twelve months.'' 
Section 4543 provides for the punishment of adultery and 
fornication. The punishment prescribed hy that section for 
these offen~es is a fine of not less than $20.001 except in cases 
where one commits adultery or fornication with a person who 
is forbidden by law to marry, in which case the offender is 
deemed guilty of a misdemeanor. S'ection 4544 provides for 
cases where there is a conspiracy between the hust>and and 
some other person or persons to cause the wife to commit 
adultery. In such a: ease, the offender is deemed guilty of 
a felony. 
It will thus he seen that these sections, namely: Section 
4543, relating to adultery and fornication, Section 4544, re-
Millard Johnson v. Commonwealth. 5 
lating- to cases involving- a conspiracy between the husband 
and another person to cause the wife to commit adultery, and 
Section 4545, providing- for the punishment of lewd and 
lascivious cohabitation, cover the entire' :field. Moreover, it 
must be remembered that the offences of adultery, fornica-
tion, and the like, cannot be punished by our courts of law, 
as common law offences, unless they be accompanied with 
other circumstances, which, of themselves, constitute a mis-
demeanor; such as public eommission of the act, or a con-
spiracy. The statutory offences must be punished according-
to the statute. Samttel Anderson v. Commo·nwealth, 5 Rand. 
628. In that case there was an attempt to punish for an of-
fence, as a common law misdemeanor, an act that did not 
· come within any of the statutes then in existence on this sub-
ject. The court said: 
''The question is, whether the offence of which the plain-
tiff has been convicted, and had judgment, is a misu:emeanor, 
punishable by indictment at the common law?" 
After discussing the matter at some length, the court then 
answered the question to this effect: that it is beyond the 
power of common law courts to punish, as for a common law 
misdemeanor, the acts of adultery, fornication, and the like, 
unless the aet be eombined with some other act, wl1ich, of 
and by itself may be made a foundation of a pro::;ecution for 
a misdemeanor. For instance, the court referred to the 
prosecution of Sir Charles Sedley for running naked through 
the street, and said that this act derived its whole eriminality 
from its publicity. And, further, the court held that it is not 
allowable to connect the criminality of the mere act of in-
continence, which, as such, is punishable in. a certain mode 
prescribed by statute, with the particular circumstances and 
surroundings of the case so as to make the supposed com-
mon law offence derive support, or even acr1uire being- from 
the statutory offence; that if the statutory misdemeanor of 
fornication, or adultery, is to be punished, it must be accord-
ing- to the statute. In conclusion, the court said: 
''It is too late now to assume jurisdiction over a new clas~ 
of cases, under the idea of their being contra bonos mores. 
'\V e must consider the practice of the English Courts, from 
which we derive the principle, as having settled in the course 
of many centuries, the true limits and proper subjects of this 
principle. If we are to disregard these landmarks, and take 
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up any case which· may arise under this principle, as t·es 
jq~te_qra., then might it be extended to cases which none has 
yet thought of as penal. A case of slander may display as 
much baseness and malignity of purpose, as much falsehood 
in its perpetration, as ruinous effects in its consequences, 
and as pernicious an example in its dissemination, as this 
case of seductiou. * * * 
''From these premises, it would seem to be proper to infer 
that since the statute of circumpecte agatis, in England, the 
Common Law Courts have never taken jurisdiction of the 
mere offence of incontinence, nor of any offence of incon-
tinence combined with other reprehensible circumstances, not 
in themselves importing a common law misdemeanor; that in 
this country the Legislature has taken up the subject of ,simple 
fornication and adultery, .and has defined a precise mode ot 
proof, and a fixed and certain punishment: that there is no 
reason to believe, that these statutes are cumulative; but, 
that they occupy the whole ground: and that, as in England, 
the offence being merely spiritual, is not, under any circum-
stances, allowed to be the foundation of ~ criminal prose-
cution in the Courts of Common Law; so here, by parity of 
reasoning, the offence being entirely statutory, it shall not 
he converted into the foundation of a common law misde-
meanor. 
''If these premises and deductions be true, we must throw 
out of this case the statutory. eriminality of the mere act o( 
incontinence, and then we cannot support the indictment, un-
)ess the other circumstances amount to a comiD.on law nns-
demeanor. If they had made out a case of conspiracy, that 
desiderrd111/m, would hn.ve been supplied.'' 
Sa.muel Anderson v. Commonwealth was followed in the 
case of Commonwealth v. Davis Isaac and Nancy West~ ~ 
Rand. 634, where the court held {syllabus) : 
''The offence of fornication (or the cohabiting together hy 
by a man and a woman, in a state of illicit conm1erce, as man 
and wife, but without marriage) is not punishable as a com-
mon law offense. The statute, which preseribes a penalty 
for the offence, must be pursued in such ease.'' 
The-se ooses were decided in 1826, before the adopti()n of 
the statute covering lewd and lascivious cohabitation. Not-
withstanding the absence of that statute, the court said in 
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the Anderson case "there is no reason to believe that these 
statutes are cumulative, but, that they occupy the whole 
ground; and that, as in England, the offence being merely 
spiritual, is not under any circumstances, al1owed to be the 
foundation ~of a criminal prosecution in the courts of the 
common law; so here, by parity of reasoning, the offence be-
ing entirely statutory, it shall not be converted into the foun~ 
dation of the common law misdemeanor." 
These cases were ·approved by the case of Cornrnonu:ealth 
v. Jones, 2. Gratt. 5·55, where the court held again that simple 
incontinence is not punishable .at common law. 
The .statute on lewdness and las-civiousness seems to have 
· been first adopted by the Acts of 184 7-8, page 111, Section 3. 
It was there provided that : 
· "If any white persons, not married to each other, lewdly 
and lasciviously associate and cohabit together, or whether 
married or not, be guilty of open and gross lewdness and 
lasciviousness, they. shall be fined not less than $50.00. '' 
This act was incol"'porated into the Code of 1R49, part Il. 
page 740, Section 7. The first case under the Act was that of 
Nichols a.nd .lanes, 7 Gratt. 5R9, decided at the .June term of. 
the Court of Appeals in 1850. The only point involved in 
that case was whether a case could be prosecuted under the 
statute when the lascivious cohabitation began before the 
statute. The court held that if this cohabitatimi continued 
to a day after the commencement of the Act, the prosecution 
would lie. The case is important here only in the view that rt 
shows that in order to be guilty of the offence of lascivioul:!-
ness, there must be cohabitation. 
The .statute, in its present form, was first adopted by the 
Acts of 1R77 -R. The only difference between the present 
Act and the original act, adopted in 1R47 -R, is that the origi-
nal act was confined to white persons, while the present act 
says ''any pel'sons''; and the punishment prescribed by the 
original act is a minimum fine of $50.00, without the men-
tion of any maximum, while the present Act provides for a 
minimum of $50.00, and a maximum of not more than $500.00. 
The first case under the present Act is Scott v. Cornrnon-
wea.lth, 7,7 V a. ::l46. The only thing there said, which relates to 
the points here involved, is the following: 
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"But we think, upon the merits of the case, the jury was 
well warranted in its verdict; for it was proven by the Com-
monwealth that the appellant, Scott, a white man, admitted 
that .Jackson, a colored woman, was his wife: that they lived 
together; that he, Scott, admitted that .Jackson's daughter was 
his child; that he carried her mail to her from the postoffice, 
and that he familiarly associated with the woman, Jackson, 
~tnd was reported to live with her as man and wife. 11 · 
If the language quoted from that case means anything, it 
means that there must be a cohabitation, a living or dwelling 
together as man and wife in order to constitute the offence 
prescribed by Section 4545. 
The next case is that of Jones v. Commonu•ealth, 80 Va. 18. 
There, the court said : 
''The indictment in this case is framed and founded on 
the seventh section of chapter 7, New Criminal Procedure, 
page 302,.Acts 1877-78, which is in these words: 'If any per-
sons, not married to each other, lewdly and lasciviously asso-
ciate and cohabit together, or, whether married or not, be 
guilty of open and gross lewdness and lasciviousness, they 
shall be £ned not less than $50 nor more than $500,' &c. 
''This section of. the statute is not designed to punish for 
the offences of fornication or ·adultery. Those are the sub-
ject of section 6', chapter 7, of New Criminal Procedure, page 
302, Acts 1877- '78. 
''The offence charged in the indictment is to 'lewdly and 
lasciviously associate and cohabit together'-'not married 
to each other'. It is a statutory offence, and the statute must 
be strictly conformed to. Commonwealth v. Isaacs and West, 
5 Rand. 635. 
''The terms 'not married to each· other' and 'lewdly and 
lasciviously associate and cohabit together' clearly explain 
the meaning of the statute as intended to apply to eases where 
a man and a woman, 'not married to each other', live to-
gether as man and wife live together, without the sanction 
of the nuptial tie. There must be 'cohabitation,' and there · 
must be lewd and lascivious cohabitation. There must be a 
living together. 
"'Cohabit' is defined by Webster: 1. 'To dwell with an-' 
other in the same place.' 2. 'To live together as· husDand and 
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wife.' · Bouvier defines 'cohabit': 'To live together in the 
same house, claiming to be married;' 'to live together in the 
same house.' Obviously the legal sense of the term in the 
statute is to live together in the same house as married per-
sons live together, or in the manner of husband and wife. 
· ''There may be illicit intercourse and even lewd and lascivi-
ous intercourse between man and woman, which would be 
fornication or adultery, as the case might be, and which are 
punishable· by the law as offences against sound morals and 
good government; hut these offences are not charged in the 
indictment in this case, and cannot be punished under the 
seventh section of the statute, which forbids persons, not 
married to each other, lewdly and lasciviously to associate 
and cohabit together. The conjunction 'and', in the phra.se 
of the section, is essentially and indispensably copulative; 
there must be both-lewd and lascivim~rs intercourse, atnd a 
livmg together of the parties as husband and wife live to-
gether-to constitu.te the offence of lewd and lasciviou.s asso-
ciation a.nd cohabita.tion. · (Italics supplied.) 
I 
"In Scott v. The Commonwealth, 77 Va., the parties, being 
unmarried, were proved tp have lived together, and to have 
lived together as man and wife, and to have acknowledged 
a common progeny and relation as though married. Vide 
Commonwealth v. Isaacs arnd West, 5 Rand. 635, supra; Searls 
v. The People, lfi Ill. fiHt; State v. Ma.rvin, 12 Iowa 490; 
TV1·i_qht v. The State, 5 Blackforcl358; Commo·nwealth v. Calef, 
10 Mass. 1fiB; Scott v. Oomnwnwealth, 77 Va. B46, supra; 
Carotti v. The Sta.te, 42 Miss. 334.'' 
I 
The Jones ease is followed in the case of Pruner c6 Clark 
v. Commonwealth, R2 Va. 115, where the court held (syl-
labus): 
"To constitute this offence, it is essential that it be proved 
that the parties cohahit together-that is, live together in the 
same house as man and wife. Proof of occasional aets of · 
incontinence merely is not sufficient. Jones v. The Cammon-
wealth, 80 V a. 18.'' 
On page 118 of the opinion, it is said "it is the more in-
deeent, open and demoralizing example of living in adultery 
or fornication as man and wife that the statute was designed 
to prevent". And on pages 119 and 120, we :find the fol-
lowing: 
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''And even if, from the circumstances of the present case, 
occasional acts of incontinence could be fairly inferred, that 
of itself, without proof of the requisite coh~bitation to con-
stitute the offence charged in the indictment would not be 
. sufficient to support the verdict. Adultery and fornication 
are statutory offences, for which a punishment is prescribed; 
but this ie not a prosecution for either of those offences. 
''It is laid down by a learned author that in a prosecu-
tion for lewd and lascivious cohabitation, something more 
must be ·shown against a defendant than mere private In-
continence continued to however great a degree. Bishop on 
Stat. Crimes, Sec. 712. 
"In Commonwealth v. Calef, 10 Mass. 153, the prosecution 
was founded on a statute which provided that 'if any man 
and woman, either or both of them being then married, shall 
lewdly and lasciviously associate and cohabit together, they 
shl').ll be punished,' etc. In construing this statute, the eourt 
said: 'By cohabiting must be understood a dwelling or liv-
ing together, not a transient and single unlawful interview.' 
"In State v, Marvin, 12 Iowa 499, the indictment cnarged, 
in the language of the statute, that the defendants did lewdly 
and lasciviously associate and eohabit together. The evi-
dence showed that they lived together in the same house in 
the relation of master and servant, and that on two occa-
sions the defendant Marvin was seen getting out of bed with 
the female defendant, The jury returned a \7erdict of guilty, 
upon which judgment was entered for the State; but, on ap-
peal, the judgment was reversed. 'The defendants,' said the 
appe-llate. court, 'were not livng together as husband and 
wife. Secret acts of intercourse would not make them liable. 
The burden of the offence is the open, lewd, lascivious con-
duct of the parties living together as man and wife. It is 
the publicity and disgrace, the demoralizing and debasing in-
fluence, that the law is designed to prevent.' 
"In Searls v. The People, 13 Ill. 597; which was a prosecu-
tion for living together in adultery, the trial court iustructed 
the jury that 'in order to constitute this offence, even one 
act of sexual intercourse need not be tproved hy positive tes-
timony~ but the offence is sufficiently proved by any circum-
stances which raises the presumption of unlawful intimacy 
and sexual and adulterous intercour·se'. Tn reversing the 
judgment, the Supreme Court said : 'In order to constitute 
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this crime, the parties must dwell together openly and no-
toriously upon terms as if the eonjugal relation existed be-
tween them. In other words, they must cohabit together.' 
See .also 2 Whart. Crim. Law (9th ·Ed.), Sec. 1747, and cases 
cited. 
"To the same effect is the case of Jones v. Commonwealth, 
80 Va. 18, which is decisive of the present case. 
''The judgment must, therefore, he :reversed, and the case 
remanded for a new trial.'' 
State v. Ramage, 84 S'. E. 246, decided by the Supreme 
Court of Appeals of West Virginia, January 26th, 1915, con-
tains an instructive review of the points on this subject. There 
it is said: 
"A·ssuming the fae.ts to be true, the question of law arises: 
Are they sufficient to sustain the indictment? This court 
held lewd and lascivious association and cohabitation to mean 
'the living and cohabiting together of a man and a woman, 
not married to each other, in the same house, as husband and 
wife'. 8'tate v. White, 66 vV, Va. 45, 66 S. E. 20. That case 
followed /)'tate v. Miller, 42 W. V a. 215, 24 S. E. 882, wherein 
the same doctrine was announced, and in which it was also 
held that occasional acts of illicit intercourse did not prove 
a violatio~ of the statute, although the man and woman occu-
pied the same house. The illicit relation must be habitual 
and continuous. It was early held by the Supreme Court of 
Massachusetts, in construing a statute worded similar to our 
own, that proof of one criminal intercourse did not constitute 
a violation of the statute. Says the court in its opinion: 
" 'The design of the statute, in this particular provision, 
'vas to prevent evil and indecent examples, tending to corrupt 
the public morals.' Commonwealth v. Calef, 10 Mass. 153. 
"Mr. Bishop, in his work on Statutory Crimes, asserts the 
same doctrine, and cites that case a.nd others to support it. 
Section 712. 
"Ul'lderhill says: 
" 'It must appear that the parties lived together openly 
~nd notoriously as though husband and wife.' Underhil~ 
Criminal Evidence 384. 
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''One or two instances of incontinence are not enough .. 
" 'It is the more indecent, open, and demoralizing example 
of living in adultery or fornic~tion as man and wife that the 
statute was designed to prevent.' Pr,u.ner & Clark v. Com-
monwealth, 82 Va., at page 118, opinion of Judge Lewis. 
"Iowa has the same kind of a statute that exists in Vir-
ginia and in W e.st Virginia, and under an indictment there 
charging 'that the defendants, not being married to each 
other, did lewdly and lasciviously assoeiate and cohabit to-
gether', it was proven that they lived together in the same 
house as man and hired girl; that they had so lived for several 
months; that there were but two beds in the house; that a 
witness for the state and his brother slept in one and the 
woman slept in the other, and the other defendant slept 011 
the floor; that on two occasions defendants were seen to-
gether in the same bed. The court held that the evidenc.e was 
not sufficient, and, in its opinion, says: · 
" 'Secret acts of intercourse would not make them liable . 
. The burden of the offense is the open, lewd, lascivious con-
duct of the parties living togetlier as husband and wife. It 
is the publicity and disgrace, the demoralizing and debasing 
influence, that the law is designed to prevent.' State v. Mar-
vin, 12 Iowa 506. 
"That case, as well as Commonwealth v. Calef, supra, was 
cited approvingly by the Supreme Court of Florida, in Lus-
ter, et al. v. State, 23 Fla. 339, 2 South. 690, wherein the Court 
of that State, in construing a statute describing the offense 
in the same language as our own, held that the dwelling to-
gether by the parties must be 'as if the conjugal relation ex-
isted. 1\ single or mere occasional acts of incontinency are 
insufficient to sustain the charge'. To the same effect are 
Penton v. State, 42 Fla. 560, 28 S~mth. 774; Taylor v. State, 36 
Ark. 84; and Caroitti v. State, 42 Miss. 334, 97 Am. Dec. 4n5. 
In a later case the Supreme Court of Mississippi held that it 
was not neces·sary that the parties hold themselves out to 
the community as husband and wife, 'but only that they 
should openly and notoriously consort and live together as 
if they were husband and wife-that is to say, as :nushands 
and wives usually live '-that so long as the illicit intercourse 
is secret, or attempted to be made so, the statute is not vio-
lated, 'but that, whenever secrecy is abandoned and the con-
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cub~nage is open, the offense is complete'. Kinard v. State, 
57 Miss., on page 134 of the opinion. The statute of that 
state, however, was later amended so as to make it unneces-
sary to constitute the offense for the parties to dwell to-
gether publicly as husband and wife, and permitting the 
crime to be proven 'by circumstances which show habitual 
sexual intercourse'. Granberry v. State, 61 Miss. 440. The 
Supreme ·Court of Mis·souri also holds that clandestine acts 
of illicit intercourse, however frequent, do not constitute· a 
violation of the statute which forbids a man and woman, not 
married to each other, from 'lewdly and lasciviously abiding 
and cohabiting with each other'. 'rhat court, citing many of 
the cases above 0ited, likewise holds that the statute was 
aimed to prevent acts 'which neces·sarily tend by their open-
nes·s and notoriety, or by their publicity to debase and lower 
the standards of public morals'. ·State v. Oha.ncler, 132 Mo. 
155, 33 S. W. 797, 53 Am .. St. Rep. 483. A similar view of the 
California statute on the same subject is taken by the Su-
preme Court of that state. People v. Salmon, 148 Cal.. 303, 82 
Pac. 42, 2 L. R. A. (N. S.) 1186, 113 Am. St. .Rep. ~68. We 
note, however, that the language of the California statute 
differs from the language of the statutes of the other states 
whoRe dec.isions we have above cited; but, notwithstanding, 
that court has followed the decisions of the Iowa and Mis-
souri courts, ·and cites approvingly their decisions. 
"Our conclusion is, after a· careful inve&tigatiou of the 
authorities,, that the crime of lewd and lascivious cohabita-
tion is not established 1->y pr<>of of a single act of illicit inter-
course, clandestinely committed, although the partJ.es charged 
may he living together in the same house at the time 
of the unlawful ac.t, and that the ,jury cannot presume, from 
proof of one such unlawful act, that the defendants habit-
ually cohabited together as mal~ and wife. 'The facts are 
uncontvadicted that Maude T:Iuuter oooupied the house in the 
capacity of servant of the coal company, although she may 
have been employed by Ramage, its general superintendent, 
and that she and Ramage slept in different rooms. Defend-
ants may have been guilty of adultery .and fornication, but 
that is not the crime for which they were indicted." 
From the foregoing authori,ties, it is clear that Section 
4543 was meant to cover the cases of adultery and fornica-
tion; Section 4544, cases involving a conspiracy between a 
husband and any other person, or persons, to rause a wife 
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to commit adultery, and Section 4-5-t5, to cover cases of levvd 
and lascivious oohabitation. As said by the court in several 
of the foregoing cases, these sections cover the whole field, 
and when cotl.rts of common law undertake to punish for 
these offences they are neces.saril.v 'f'onfined to one or the 
other of these sta.tuteR: If the alleged offense is committed 
by persons not married to each other, and an eftort is made 
to bring the case under Section 4-545, there must be cohabita-
tion-a dwelling together as man and wife. Tt muRt appear 
that the parties lived together openly anrl I~otorionRly as 
though husband and wifP-. There iR not a scintilla of evi--
dence in this record to ·show anything- except simple acts of 
incontinence on one occasion, committed in the small hours 
of the night, in the presence of no one except those indulging 
in the act themselves. The warrant itself is wholly lacking in 
any allegation of cohabitation or living together. ·while it 
charges open and gross lewdness and lasciviousness in the 
language of the latter part of the section, it omits the ele-
ment of association and cohabitation required by the first 
part of the statute. Evidently, the theory of the Common-
wealth was that Section 4545 may be the foundation for one 
of two prosecutions; first, a prosecution for the lewd and 
lascivious associ,ation and cohabitation of perBons not mar-
ried to each other; secondly, a prosecution for open and gross 
lewdness and lasciviousnes-s, whether the ac.ts constituting 
such gross lewdness and lasciviousness were committed by 
persons single or married. In the first case, cohabitation and 
association together-a dwelling together--is essential to 
constitute the offence; but in the second ease, such as-socia-
tion and cohabitation is not essential. Petitioner submits 
that such a construction of the statute has never been inti-
mated in a single one of the cases where this statute has 
been before the eourt. The construction repeatedly plaeed 
upon this statute by the courts, is that it provides for ex-
actly what its title indicates, namely: lewd and lascivious 
cohabitation-nothing more, nothing less, and any attempt 
to punish for alleged open and gross lewdness and lascivious-
ness, without the requisite of cohabitation, is simply an ef-
fort to punish the offence of adultery and fornication more 
severely than the law prescribes. The whole object of this 
prosecution is to punish this petitioner, a boy of only eighteen 
years old, as severely as it is possible to punish him. The 
punishment for adultery and fornication being in the opin-
ion of the court and Attorney for the Commonwealth insuf-
ficient to meet the ends of justice, they seek to bring the case 
Millard Johnson v. Commonwealth. 15 
. under this statute, or else to punish petitioner for some mis· 
demeanor unknown to the common law. 
There is not a seintilla of evidence in the record to con-
nect petitioner with any offence, ex;cept that of simple forni-
cation, and the only evidence connecting him with that of-
fence is the admissions which he i·s alleged to have made to 
the deputy sheriff, 8. A. Jackson, found on page 7, of the 
manuscript ·record, to the effect that he engaged in the simple 
act of incontinence, and used one of the rubbers found. There 
· is no intimation that he even knew of the alleged writings 
on the blackboard, or had anything whatever to do with 
them·; nor is there the slightest intimation that he was ·guilty 
of making any of the deposits on the door step. Indeed, 
there is no attempt to base any prosecution solely on these 
acts. Had there been any such attempt, these acts could not 
have been linked with the a.cts of incontinence to make out a 
common law misdemeanor, according to the cases already 
cited; for it was distinctly held in the case of Sa'YYI!Uel .Ander-
.son v. Commonwealth, supra, and the Commonwealth v. 
David Isaac ood Nancy West, supra, that it is not allowable 
to connect the criminality of the mere act of incontinence, 
which, as such, is punishable in a certain mode prescribed 
by statute, with .the particular circumstances of the case so 
as to make the supposed ·common law offence derive sup· 
port, or even acquire being from the statutory offence. Said 
the court: 
"If the statutory misdemeanor of simple incontinence is 
to be punished, it must be according to the statute. If there 
be other circumstances in the case which entitle the .common 
law courts to jurisdiction, those circumstances must .of them-
selves constitute a misdemeanor." 
Moreover, it will be remembered that ·in the Anderson 
case the court held that the statutes on the subject occuP,y the 
whole ground. . 
It was in some way vaguely argued by the Attorney for 
the Commonwealth, and also stated by the ·Murt, in the 
course of the trial, that, although the warr:ant, in charging 
the offence, followed the language of the latter part of the 
statute, which creates the offence ''of open and gross lewd-
ues·s· and lasciviousness", the prosecution was for a misde-
meanor at common law, irrespective of the statute. In an-
swer to this contention, we repeat, as stated by the court in 
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Anderson v. Commonwealth, that the statutes on this subject 
occupy the whole ground, aiJ:d that there. can be no prosecu-· 
tion for the offenee of open and gross lewdness and lascivious-
ness exc.ept under the statute. However, concedmg that a 
prosecution may be maintained for the common law otfenc~ 
of open and gross lewdness, in disregard of the statute, what 
constitutes the offence at common law? ·wharton's Criminal 
Law, 8th Edition, Volume 2, Section 1446, deals with per-
sons habitually and openly lewd". It is there said: 
''Open and gross lewdness is in some jurisdictions in-
di~table by statute, and is so at common law, with the quali-
fications above -stated;" citing Section 1432. 
Turning to this section, we find the following by this 
learned author: 
'' 1432. Any public exhibition of gross and wanton inde-
cency is-in like manner a nuisance. Hence it is indictab~e to 
indulge in habitual, open, and notorious lewdness; to permit 
dependents (in old times, slaYes) to roam the streets in a 
state of nakedness; to openly and notoriously haunt houses 
of ill-fame; to use habitually indecent or profane language 
in the presence of passers-by and the public generally; to 
parade stud horses through a city, letting them out to mares 
on the public streets ; and to be addicted to public and no-
torious drunkenness. The exhibitor of an unnatural and 
monstrous birth is thus indictable ;1 and so is, a herbalist who 
publicly exposes and exhibits in his shop, on a highway, a 
picture of a man naked to the waist, and covered with erup-
tive sores, thus constituting an exhibition offensive and dis-
gusting, although there is iwthing immoral or indecent in the 
picture, and his motive is innocent. The same has been ruled 
as to any scandalous exhibition. · ·But in all these cases the 
indic~ment must aver, and the proof must show, exposure and 
offence to the community generally; .as rri.ere priYate lewd-
ness or indecency is not indictable as a nuisance at common 
law." 
According to this authority, a prosecution will not lie 
against petitioner as for a common law misdemeanor, be-
cause there is no eYidence of any habitual, open and notorious 
lewdness. The acts alleged to haYe been committed were 
not done in the public view, or in the presence of any person 
except those consenting. The acts of incontinence were coni-
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m.itted. in private, in a public school house, in a rural com-
munity, in the small hours of the night, in the presence of no 
one except those participating. 
Commonwealth v. Wardell, 128 Mass. 52, is a very Instruc-
tive case on this subject. In that case, the statute appears 
to provide for the punishment of ''open and gross lewdness 
lmd lascivious behavior", without the necessity of any co-
habitation or dwelling together of the persons committing the 
offence. The offence of open and gross lewdness and las-civi-
ous behavior consisted of the indecent exposure by a man 
of his person in a house to a ·girl eleven years old. The de-
fendant went to a private house, not his own, with some small 
articles to sell, and finding no one there but a girl of eleven 
years, and a child of' four, proceeded in the presence of both 
to make an indecent exposure of his person. The elder girl, 
who alone saw it, fled in fright to a neighboring house. The 
lower court held that this was evidence from which the jury 
would be fully justified in finding that the exposure was made 
with evil purpose by the defendant, with the intention that 
it should be seen by one, or both of the children present. The 
trial judge declined to rule that the evidence was not suffi-
('ient to sustain the charge, and the Appellate Court affirmed 
this ruling. S'aid the court : 
''The conduct of the defendant in thus intentionally, in-
decently, and offensively exposing himself in the house of 
another to two ·girls of tender years, without necessity or 
·1·easonable excuse, and in such a- way as to produce alarm, 
proves that he was guilty of gross lewdness and lascivious 
behavior. 
"The defendant, however, insists that there was no .proof 
of open lewdness within the meaning of the statute. He 
relies· on the early case of Commonwealth v. Catlin, 1 Mass. 
8, where it was decided that an indictment under this statute 
would not be supported by evidence of lewdness or lascivious 
behavior in secret. But in that ·case the acts proved accom-
panied acts of sexual intercourse, in which for all that ap-
pears both parties participated, without objection, and which 
both intended should be private, and attempted to conceal. 
In the case at bar, the conduct .of the defendant w.as inten-
tionally open and public, as distinguished from that which 
is intended to be private, covered and concealed. It was an 
act on his part intended to be seen by one or both the per-
sons present; an act likely to become known, certain to offend 
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public' decency, and which was observed by at least one of 
those present. It was an intentional exposure of his person 
at a time and place and under circumstances calculated to 
corrupt public morals and offend public decency. It was 
such open and gross lewdness and lascivious behavior as it 
was jnte~ded by the provisions of the statute to punish. 
' 
- _In R_egina v. Watson, 2 Cox's 276, and in Regina v. Webb, 
1 Denison 338, it was decided that indecent exposure in the 
presence of only one person, although in a place of public 
resort, no others being able to see it, does not amount to an 
indictable offense. But in those cases the indictments were 
"for misdemeanors at common law, in which the offense 
charged must always amount to a common nuisance com-
mitted in a public place and seen by persons la.wfuliy in that ~ 
place. The word 'lewdness' at common law means open and 
public indecency; but as used and qualified in the statute it 
has a broader E'!ense. It was held to mean, as used in other 
criminal statutes (Gen. Stat., Chap. 165, 13; Chap. 87, 6) 'the 
irregular indulgence of lust, whether public or private'. 
Commonwealth ·v. Lambert1 12 Allen, 177, See, also, 
Commonwealth v. Parker, 4 Id. 313. The statute punishes, 
not public, but open lewdness. The word 'open' qualifies the 
_intention of the perpetrator of the act; it does not fairly im-
. ply that it must. be public, in the sense of being in a public 
place, or in the presence of many people. The offense cre-
ated does not depend on the number present. It is enough 
if it be an intentional act of lewd exposure, offensive to oue. 
or more personS' present. To hold otherwise would be to hold 
that one might commit with impunity any act of indecency, 
however gross, before any number of individuals succes-
sively. . The fact that the act in a given case was intended 
as an act of open lewdness is most commonly proved, it is 
true, by evidence that it occurred in a public place, or in the 
presence of many people; but it does not follow that the in-
tentionally open and immodest character of the act may not 
be equally . well proved by other evidence. An indecent ac.t 
cannot well be public in its character without being open ·and 
immodest, and yet it may have both these latter qualities 
without being in any sense public in its manife~tation. In 
the language of the statute, the word 'open' is used as op-
posed to 'secret'~ 
·. "Iri an early case in ·Connecticut it was decided, under a 
statute against lascivious carriage, that a wanton and lasci-
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'Vious act of one person toward and against the will of :an-
other of the opposite sex may constitute the offense, although 
110 third person is present. It was deolared to be evident 
from the preamble. of the statute, and the plain import of its 
terms, that it was intended to include all those wanton acts, 
betwe·en persons of different sexes, which are grossly inde-
cent, and which are not otherwise punishable as crimes 
against chastity and public decency. Fowler v. 8tate, 5 Day 
81. And in State v. Mill01rd, 18 Vt. 574, it was decided that 
where a man indecently exposes his person to a woman and 
solicits her to have sexual intercourse with him, against her 
opposition and remonstrance, his oonduct amounts to open 
and gross lewdness and lascivious behavior within the statute, 
although no one else was present." 
' If this case means anything, it certainly means that lewd-
ness at common law means open and public indecency offen-
sive to those present witnessing the acts~ 
In the case of State v. JU/nea'u., 88 Wis. 180, there was before 
the court ·a statute pr10viding for the punishment ot open ·and 
gross lewdness. In that case the person before whom the act 
was committed was a ohild of tender years. The court said: 
''The olfense may be committed by the intentional act of 
exposing one's ipel"Son indecently in the presence or one per-
son, to whom it is offensive, as well as in the· presence. of many 
persons. It could not change the quality of the act that it 
was committed in the presence of a. clill.d of tender years, too 
innocent to be offended by it. The benignity of the law would 
neither presume nor permit the oons·ent of such a ehild to · 
suc.b. an act; FouJler v. Sta,te, 5 Day 81; Grisham v. State, 2 
Yerg. 589; State v. Millard, 18 Vt. 574; 46 Am. Dec. 170; 
Commoowealth v. Wardell, 128 M·aS:S .. 52; 35· Am. Rep. 357.'' 
(Italics supplied.) 
2. The trial cmtrt erred in giving I nstru,ction No. :>, upon 
the request of the Attorney for the Commo-nwealth. 
This instruction told the jury that if they should find peti-
tioner guilty, they might fix his punishment at a fine of not 
more than $500.00, or im'J)risonment in jail for not more 
than twelV'e months, either, or both. 
It will be observed that this instruction was directly in the 
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teeth of Section 4545, which provides a maximum punishment 
of $500.00, with no jail sentence, unless there is a repetition 
of the offence. In this case there is no proof that there was 
any repetition of the offence, and the maximum punishment 
is a fine of $500.00. In view of what has been said m the dis-
cussion of Assignment Number 1, petitioner deems it unneces-
sary to further discuss this ·assignment. Assuming that the 
case comes within the statute, the punishment prescribed by 
this SP.ction is in mmess of that authori7.ed by the statute. 
3. The trial court e1·red in refttsin_q to set aside the verdict 
of the .ittry as contrary to the law and th.; eviden~:n, and with-
out evidence to support it . 
. Petitioner submits that the foregoing discussion of the 
· first assignment of error, in view of the authorities cited, 
makes it unnecessary to discuss this assignment. If peti-· 
tioner is right in the position taken in the discussion of the 
first a_ssignment, the verdict must be set aside, and the case 
remanded for further proceedings in accordance wi,th law. 
4. The trial court erred in overntling petitioner's demurrer 
to the warrant. 
In view of the foregoing discussion of the first assignment 
of error, it is unnecessary to dis·c.uss this assignment at 
length. If the position taken in the discussion of the first 
assignment is ·correct, then the demurrer should have been 
sustained, and the warrant dismissed. Of course, petitioner 
could have been convicted in a proper proceeding, for forni-
cation, but the charge in this case is not of fornication, but 
of "open gross lewdness and lascivious behavior", We have 
seen that this subject is covered by statute in this state, and 
that in order to constitute the statutory offence, it is neces-
sary to both allege and prove that the parties cohabited to-
gether. There is no such allegation in the warrant, and the 
demU:rier should have been sustained. · 
In the case of State v. Foster, 21 W. Va. 767; 26 W. Va. 
272, there was before the court an indictment for lewdness 
and lascivious cohabitation, which failed to allege that the 
parties cohabited together, or with each other. 'I'he court 
held that this omission rendered the indictment fatallv de" 
fective. .. 
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Because of the errors assigned apparent upon the face of 
the record, petitioner pr.ays that he be awarded a writ of er-
ror from, and supersedeas to, the said judgment of the Cir-
cuit Court of Charlotte Oounty, and that the s·ame be re-
versed. · 
And your petitioner will ever pray, etc. 
GEO. E. ALLEN, 
R. PAGE MORTON, 
Counsel. 
MILLARD JOHNSON, 
By Counsel. 
I, George E. Allen, Attorney at Law, practicing in the Su-
preme .Court of Appeals of Virginia, do hereby certify that 
the foregoing judgment should be reviewed by the Supreme 
Court of Appeals. 
Given under my hand this 24th day of January, 1928. 
Received January 31, 1928. 
GEO. E. AI~LEN, 
Attorney at Law. 
H. S . . T. 
Writ of error and supersedeas awarded, but said super-
sedeas is not to operate to discharge the prisoner from cus-
tody, if in custody, nor to release his bail if out on bail. 
March 26, 1928. 
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.VIRGINIA: 
In the Circuit Court of Charlotte County. 
Commonwealth of Virginia 
vs. 
Millard Johnson. 
Misdemeanor, Appeal from ,J ustioo 's Court. 
PLEAS before the Hon. Robt. F. Hutcheson, .Tudge of 
the Circuit Court of •Charlotte County, at the Courthmlse 
of said County, on Monday, the 2nd day of January, 1928. 
BE IT REMEMBER.ED, that at a Circuit Court of Char-
lotte County, at the Courthouse thereof, on the 2nd day of 
January, 1928, came Millard Johnson, who had been arrested 
and tried and convic.ted on :a warrant issued against him by 
'1\ A. Tucker, a Justice of the Peace of ·Charlotte ·County, on 
the 3rd day of December, 1927, and who had duly appealed 
to the Circuit Court of Charlotte County from the judgment 
and sentence of the Justice who tried the same, which warrant 
is in the following words and figures, to-wit: 
State of Virginia, 
Count~ of Charlotte, to-wit: 
'11o the Sheriff or any Constable of said County:, 
Whereas, K. L. Woody, •Commonwealth's Attorney for the 
said County, has this day made complaint and information 
on oath before me, T. A. Tucker, a Justice of the Peace for 
the said County, that on or about the 30th day of N ovem-
ber, 1927, at Woodland Schoolhouse, in said county, Ivlillard 
Johnson, Oscar Shelton, Emory Brown, Margaret 
page 2 ~ Whitewell and Elsie Whitewell did unlawfully com-
mit open gross lewdness and lascivious behavior 
by openly, grossly, lewdly and lasciviously going to said 
vVoodland Schoolhouse in said County, and then and there 
engaging in unlawful sexual intercourse and by leaving cer-
tain articles used in said intercourse, commonly, commonly 
known as rubbers or cundrums, so exposed as necessarily to 
become public and generally known in the neighborhood, and 
by leaving certain lewd and lascivious writings on the black-
board of said school house so that the same must necessarily 
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be found and become public to the great scandal of the cHi~ 
zens of the said county and to the manifest corruption of 
public morals. 
There are therefore, in the name of the Commonwealth of 
Virginia to command you forthwith to apprehend and bring 
before me or some other justice of the said county, tile bodies 
of the said Millard Johnson, Oscar Shelton, Emory Brown, 
Margaret Whitewell and Elsie Whitewell to answer said com-
plaint and to be further dealt with according to law. 
And moreover, upon the arrest of the· said Millard John-
son, Oscar Shelton, Emory Brown, Margaret Whitewell and 
Elsie Whitewell by virtue of this warrant, I commana you to 
summon W. D. Smith, vV. N. St. John, Merle Sterne, Murray 
Trent and Chester Allen to appear at the same time and 
place as witnesses to testify in behalf of the Corumonwealth 
against the said Millard Johnson, Oscar Shelton, Emory 
Brown, Margaret ,-Whitewell and Elsie WhitewelL 
page 3 ~ And then and there make return of this warrant. 
Given under my hand this 3rd day of December, 1927. 
T. A, TUCKER, J.P. 
by his attorneys, and moved the Court to quash the said war-
rant, and thereupon the following proceedings were had in 
said Circuit Court: 
Commonwealth 
vs. 
Millard Johnson. 
Misdemeanor, Appeal from J.P. Court. 
This day came as well the attorney for the Commonwealth, 
as the defendant, by his· attorneys, and the defendant, by his 
attorneys, moved the Court to quash the warrant, which mo-
tion, being argued, the Court overruled, to which ruling the 
defendant, by counsel, excepted; and thereupon the defendant 
entered a plea of not guilty and of this he puts himself upon 
the country and the attorney for the Commonwealth like-
wise doth the like; then came a jury, to-wit, H. H. Hardy, 
T. E. Harper, A. A. Hailey, Thomas Ponton, and C. A. Berl\:-
ley, who were selected, impanelled and sworn the truth to 
speak upon the issue joined, and after hearing the testimony 
and argument of counsel retired to their room to consult of 
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their verdict' and,after.; some! time r.eturned;:into:·Oourt.with.: 
a verdict in. these ·words, We,_ the. jury; find Mill.ard~J'ohnBon: 
guilty as charged ·fix his sentence at :five months in jail!:and~ 
$200: :fine-; anddhereupon the defendant; by· counsel, mov.ed 
the, Gour.t·.to· set:·aside the· verdict of the jury upon thednl~~ 
lowing• grounds: . · 
1~ .That the' same,is-contrairy· to the·law··and: the evidence·: 
and without evidence to support it· 
2;. For· misdirection' of the jury by the Court 
page 4 ~ 3.: For the refusal of the .Court to· sustain the 
demurrer of the defendant on the motion of the · 
defendant to quash t:b.e warrant. 
4. Because the whole subject is covered by statute and the 
evidence is not su£:ficient ·to constitute the statutory crime;; 
but conceding the evidence sufficient to constitute the statu-
tory crime, the punishment is:excessive, since the statute pro-
vided for only a fine where there is no repetition of the of-
fence; 
Which motion, heing argued, the Court overruled, to which· 
ruling of the court, the defendant, by counsel excepted. It. 
is therefore considered by the Court that Millard Johnson;·. 
for his said offence be confined in the jail of this County for 
a •period of five months and do pay unto the Commonwealth 
of Virginia for her use, the sum of $200.00, together with the 
·costs of this -prosecution. And on motion of the defendant,. 
who desires to present a Petition to the Supreme Court of 
Appeals for an appeal in this case, execution of tbls sentence 
is suspended until the first day of the March Term next of this 
Court, etc. 
page 5 ~ CERTIFICATE NO. 1. 
The following evidence on behalf of the plaintiff and de-
fendant, respectively, as hereinafter denotedt is all the evi-
dence that was introduced on the trial of this cause: 
C. P. ROBY, 
called on behalf of the !Commonwealth, testified as fo.Uows : 
That he is deputy -sheriff;· that as such, he went to Wood-
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land School House in Charlotte Gounty on the 30th day of 
November, 1927, arriving there about ten o'clock A. M. the 
next day after the occurrence; that he found the two teachers 
at the school house, and a few children; that the condition 
of the room on the inside was very bad ; that the benches were 
disarranged, the arm of one ehair broken, and five rubbers 
or cundrums, lying around on the floor, and hanging in the 
room, that one was hanging on the dipper handle, one on the 
damper to the stove, and three lying on the floor; that all 
appeared to have been used except one; that there was wnt-
ten on one of the blackboards inside of the school room, with 
chalk, the following: "We go to school to learn to read and 
write. Take care of your cods;" that there w·as written on 
the blackboard in another 'room in three places tile word 
"cock", and the names "Elsie" and "Margaret"; that in 
two places on the door step of the school house on the outside 
of the house some person had done his bw:~iness, answered 
nature; that the school was not in session on that day on ac-
count of what had happened. 
R. A. BAILEY, 
called on behalf of the Commonwealth, tesWied as follows: 
That he lives about one mile from "'.V oodland School House; 
that there are two teachers who teach in said school, which is 
attended by 50 or 60 pupils; that the news of what had hap-
pened at the school house on the night of the 29th day of 
November, 1927, spread rapidly, and was very soon 
page 6 ~ public property; that the teachers went down to the 
school on the next morning as usual after the in-
cident and upon finding the condition of affair1:1 as described. 
by Mr. Roby sent for him; that the witness went to the school 
house and found the school in bad shape; that Mr. Roby had 
given an accurate description of the condition of me school 
house on that morning; that there was found rubbers on the 
floor, stove and damper as described by M.r. Roby, but that 
the witness did not see any writing on the black board; that 
this condition of affairs at the school house became publicly 
lmown in that community shortly after the incident, and that 
no school was held that day on account of this affair. 
S. A. JACKSON, 
called on behalf of the Oommonwealt.h, testified as follows : 
That he is deputy sheriff; that he went to the Woodland 
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Sohool with Mr. Roby, and arrived there about eleven A.M.; 
that he found the teachers there, and a few children; that 
he found the benches disarranged and the arm of the teach-
er's chair broken; that in the :first room, he found rubbers, or· 
eundrums, on the floor and by the stove which appear to have 
been used; that he found one that was torn and did not ap-
pear to have been used; the other four had been used; that 
on the door steps to the school house on the outside there 
were two places where some person appear to have answered 
na'ture; that the blackboards inside of the room contained 
the following written with chalk: "We go to school to learn 
to read and write-work on your Cods;" that there was 
written on another blackboard with pencil in small writing, 
the word "cock" in several places, and the names ·'Elsie" 
and "Margaret". 
JOE ALLEN, 
called on behalf of the Commonwealth, testified as follows=. 
page 7 ~ That he lives 700 steps from Woodland School 
House; that said school is attended by 55 to 60 
children; that what happened there on the night of the 29th 
day of November, 1927, became generally known immediately. 
FA. MASON, 
called on behalf of the Commonwealth, testified that he lives 
four miles from Woodland School House, and that what hap-
pened there on the night of the 29th day of November, 1927, 
became generally known in the neighborhood about three or 
four days afterwards. · 
S. A. JACKSON, 
recalled by the Commonwealth, testified that Millard John-
son, the acc-used, told him that he, Millard Johnson, got with 
the other boys whom he went with to the school n.ouse, at 
Brookneal·; that he went to Gladys in Oa.mpbell County and 
got the two girls; that they then went back by Brookneal and 
to a negro's house in Halifax County to get some whiskey; 
that they came back to Phenix and got something to eat there; 
that they come to the school house and got there about twelve 
o'clock, made up a. :fire, and staid there until ·about four 
o'clock; that they all engaged in sexual intercourse; that he 
used one of the rubbers found; that he staid there until the 
others left, and they all left together; that the girls got out 
of the car just before getting home, and that he came on back 
Millard Johnson v. Commonwealth. 27 
to Brookneal; that they all drank some liquor, but that the 
witness did not know where the liquor was drunk. 
W. D. SMITH, 
called on behalf of the Commonwealth, testified that he lives 
one a half miles from ~Woodland 8chool; that he was stand-
ing in the furniture store at Brookneal on December 2nd, 
1927; that the accused, Millard .Johnson, was present; that 
the ac.cused remarked to the witness "How is you 
page 8 ~ ·all's school room~" that in re·sponse to some re-
mark from the witness as to what tqok place in the 
:school house on the 29th day of November, 1927, the accused 
said he was in there but did not do nothing; but later ad-
mitted that he did; that the accused then pulled out three or 
four rubbers which he had in his pocket and said he had used 
three or four of them that night; and finally ''owned it up 
that he had used one at the school house; that the accused 
at first denied taking part in what went on, but later ad-
mitted that he did, and .asked them all not to tell it. 
W. N. ST. JOHN, 
called on behalf of the Commonwealth, testified as follows: 
That he lives one and a quarter miles from Woodland 
School House in Charlotte County; that he was in the fur-
niture store at Brookneal on December 2nd when the con-· 
versatio~1 related by W. D. Smith took place; that the ac-
cused first said "How is you all's schooH" and then said that 
he and some more boys had been there to the school house and 
staid on the night of the 29th of November, 1927, with the 
two girls; that Emory Shelton, and accused staid out in the 
car; that the others were in; that the accused then had some 
rubbers in his pocket and said he used some of them that 
night. 
W. D. SMITH, 
upon being recalled, testified that no arrests had been made 
at. the time of the conversation on December 2nd, 1927, in 
the furniture store at Brookneal. 
MURRAY TRENT 
testified that he lives one-quarter of ·a milP. from Woodland 
School House; that he was in Brookneal on December 2nd in 
the furniture store when the conversation related 
page 9 ~by St. John and Sinith took place; that he didn't 
hear Millard Johnson say that he had used any 
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rubbers at the school house; that the accused said "I was 
down the·re", and said he heard the witness's dog bark at 
them that night; that the witness had a dog and that he did 
bark at some one considerably that night. 
. OHESTER ALLEN 
testified that he lives one-half of .a mile from Woodland 
School House ; that he was in Brookneal in the ful'Illture store 
on December 2nd when the conversation above referred to 
took place; that he heard accused say he was there, but "did 
hot tear up nothing"; that he didn't hear the a·ccused say that 
he used any rubbers down at the Woodland ~chool. 
J. C. PRIDDY 
testified that he is sheriff of Charlotte County; that .no one 
knew about who committed the acts in question in the school 
house until December 2nd when the conversation in the fur-
niture store at Brookneal took place; that no warrant had 
been issued before that time, and that all arrests in the case 
were made afterwards. 
SHELLY LAUGHLIN, 
called on behalf of the defendant, testified that he knew the 
general reputation of the· accused for peace and good order, 
and as a law-abiding citizen, that it was good; that he had 
never heard anything against the accused; that he had never 
been in trouble before to his knowledge. On cross-examina-
tion, the witness testified that he had not heard the repu-
tation of the boy discussed. 
J. W. DANIEL, 
called by the accused, testified to the same effect. 
J. H. BOOKER, 
testified to the same effect. 
page 10 ~ J. H. ALLEN, J. A. MASON, and-- THORN-
TON, 
all testified to the same effect. 
It was admitted by the Commonwealth that no one was 
present at the school house on the night of November 29th, 
1927, when the offence for which the accused is prosecuted, 
is alleged to have been committed, but the five persons named 
in the warrant. 
Millard Johnson v. Commonwealth. 29 
It was further admitted by both sides that the accused 
is eithe'r 17 or 18 years of age. 
Teste : This 16th day of Jan., 1928. 
ROBT. F. HUTCH.EJSON, Judge. 
page 11 ~ CERTIFICATE NO. 2. 
The following instructions granted at the request of the 
plaintiff and the defendant, as hereinafter denoted, are all 
the instructions that were granted on the trial of this case: 
1. 
The court instructs the jury that in order for a person to 
be guilty of open or public lewdness and lasciviousness it is 
not necessary that the aet itself be committed in public or in 
the presence of other persons. It is sufficient if tile act is 
done in such a manner or under such circumstances as neces-
sarily to become public or generally known in the neigh-
borhood. 
The foregoing instruction was granted at the request of 
the plaintiff and the defendant excepted, and stated his 
.grounds of objection as follows: That it does not eorrectly 
define the offence of ''open, or public lewdness and lascivious-
ness", in that it omits the element of cohabitation, the neces-
sity for the want of consent or approval of those present, 
and the necessity of more than the commission of such act 
during one night only. 
Teste: This 16th day of January, 19:28. 
ROBT. F. HUTGHT'.JSON, Judge. 
2. 
The court instructs the jury that if upon trial of this case 
a reasonable doubt of any fact necessary to establish the 
prisoner's guilt, as charged in the warrant, be 
page 12 ~ raised by the evidence, or lack of evidence, such 
doubt is decisive and the jury must acquit the 
prisoner, since a verdict of not guilty means no more thm1 
that the guilt of the a_ccused has not been established in the 
precise and specific forms prescribed by law. 
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The foregoing instruction was granted at the request of 
the defendant. 
Teste: This 16th day of January, 1928. 
ROBT. F. HUTCHESON, Judge. 
3. 
The court instructs the jury that the aooused is charged 
with a misdemeanor and if the jury find him guilty they may 
fix Iris punishment at a fine of not more than $500.00 or im-
prisonment in jail for not more than 12 months, either or 
both; 
The foregoing instruction granted at the request of the 
plaintiff, and the defendant excepted, and stated his· grounds 
of objection as follows: First, that there is no evidence in 
· the case sufficient to convict the accused of the offence 
charged in the warrant, and no instruction should have been 
given authorizing the jury to convict; secondly, even if the 
offence charged in the warrant is supported by the evidence, 
the punishment authorized by this instruction is in excess of 
that prescribed by .Section 4545 of the .Code, prescribing the 
punishment for 1 ' open and gross lewdness and lascivious-
ness''; that the offence charged in the warrant is a statutory 
offence, and in a prosecution for such an offence the statute 
must be conformed to strictly. · 
Teste: This 16th day of J·anuary, 19·28. 
ROBT. F. HUTCHESON, Judge. 
page 13 ~ CE·RTIFICATE NO. 3. 
This is to certify that when this case was called for trial, 
counsel for the accused made·a motion for continuance on the 
ground of the absence of the accused, and presented to the 
court the following certificate: 
' That the physician, W. 0. Tune, had attended the accused-
on Jan. 1st and that he was sick with a cold. 
The court ruled that a continuance would not be granted 
on the basis of this certificate, and the trial was proceeded 
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with in the absence of the accused, without objection on the 
part of his counsel. 
Teste: This 16th day of J·anuary, 1928. 
RD!BT. F. HU'IIOHESON, Judge. 
CERTIFICATE NO. 4. 
This is to certify that before signing this certificate, or 
certificates 1, 2 and 3, herein, it appeared in writing that the 
Attorney for the Commonwealth, the opposing party, had 
reasonable notice of the time and place when -said certificates 
would be tendered and presented to me for my .signature. 
Teste: This 16th day of January, 1928. 
ROBT. F. HU'IICHESON, Judge. 
page 14 }- State of Virginia, 
Charlotte County, to-wit: 
I, H. B. Chermside, Clerk of the ·Circuit Court of Charlotte 
County,. do hereby certify that the foregoing is 11 true and 
correct transcript of the record in the prosecution of the 
Commonwealth vs. Millard Johnson. And I further cer-
tify that due notice was given the attorney for ~he Common-
wealth of Charlotte County by the attorneys for Millard 
Johnson of the latter's intention to apply for said transcript. 
Clerk's fee $5.00. 
Given under my hand this 18th day of January, 1928. 
H. B. CHERMSIDE, Clerk: 
A Copy-Teste: 
H. STE·WART JONES, 0. C. 
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